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3) D Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 11, 453 O.G. 213. 
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DETAILED ACTION 

This Office Action is in response to amendments/arguments filed 1/5/2009. 
Currently, claims 9-13 and 15-16 are pending in the instant application. 

Continued Examination Under 37 CFR 1.114 

A request for continued examination under 37 CFR 1.114, including the fee set 
forth in 37 CFR 1 .1 7(e), was filed in this application after final rejection. Since this 
application is eligible for continued examination under 37 CFR 1.114, and the fee set 
forth in 37 CFR 1 .17(e) has been timely paid, the finality of the previous Office action 
has been withdrawn pursuant to 37 CFR 1.114. Applicant's submission filed on 
1/5/2009 has been entered. 

Response to Arguments 

Applicant's arguments filed 1/5/2008 have been fully considered but they are not 
persuasive. Applicant argues that Diefenbacher does not teach or suggest unrestrained 
motion by one of the hinges within a chosen range of motion. However, Diefenbacher 
teaches free, unrestrained motion of in the extension flexion direction of the hinge (1). 
The hinge (1) is unrestrained because it allows free motion of the hinge and it is only 
limited by stops that control the limits of the range of motion (7). The Exminer would 
like to apologize for agreeing that this amendment would overcome the last rejection of 
record. The Examiner was under the impression that the amendment would be related 
to distinguishing the present application from the restrained abduction hinge. 
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Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1 , 148 
USPQ 459 (1966), that are applied for establishing a background for determining 
obviousness under 35 U.S.C. 103(a) are summarized as follows: 

1 . Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and the claims at issue. 

3. Resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application indicating 
obviousness or nonobviousness. 

Claims 9-12 and 15-16 are rejected under 35 U.S.C. 103(a) as being 

unpatentable over Diefenbacher et al. (US Patent 6,027,466) in view of Jagodzinski (US 

Patent Application Publication 2002/0133108). Diefenbacher discloses an orthopedic 

device (22) comprising two substantially rigid parts (4, 5) coupled to each other by hinge 

means (1). The rigid parts (4, 5) comprise fastening means (2, 3) for temporary 

fastening a limb part (fig. 1). The hinge means (1) comprises two hinges and each 

hinge has a pivot axis (9, 33) and pivots freely about the axis (9, 33). The pivot axes 

extend in directions which make an angle with each other of 90 ± 40°, and are placed at 

a distance from one another to correspond with the pivoting characteristics of the 

relative joint. The two rigid parts (4, 5) are on one side of the hinge means (1 ).The 



Application/Control Number: 10/516,796 Page 4 

Art Unit: 3772 

device (22) further comprises a bounding means (figs 3-4) for limiting a chosen range of 
motion (7, 10) of the pivoting movements of the hinges. Both hinges are obviously 
provided with a stop means that prevents the hinges from rotating out of the chosen 
angular ranges (7, 10). The fastening means (2, 3) comprises two divisible rings (2, 3) 
for wrapping about the user's limbs, which obviously are adjustable to fit about the 
user's limb. Diefenbacher fails to disclose a bounding means that is flexible and 
tensively strong. Jagodzinski teaches a knee orthotic device (1) comprising a bounding 
means (7) comprising a cable (8) that is flexible and tensively strong to restrict the 
movement of the knee. Therefore, it would be obvious to one of ordinary skill in the art 
at the time of the invention to modify the Johnson device with the bounding means, as 
taught by Jagodzinski, in order to provide the joint with more stability and prevent 
sudden abutment of the joint, which could be painful to the user. 

Claim 13 is rejected under 35 U.S.C. 103(a) as being unpatentable over 
Diefenbacher/Jagodzinski as applied to claim 9 above, and further in view of Johnson et 
al. (US Patent 6,203,51 1 ). Diefenbacher/Jagodzinski fail to disclose the device is a 
knee orthosis. However, Johnson et al. teaches a knee orthotic (104) comprising dual 
perpendicular hinges (10) on the knee orthotic. Therefore, it would be obvious to one of 
ordinary skill in the art at the time of the invention to modify the 
Diefenbacher/Jagodzinski device to be used on a knee orthotic, where that fastening 
means (2, 3) are sized fit above and below the knee, as taught by Johnson, in order to 
rehabilitate a knee joint. 
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Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to BRANDON JACKSON whose telephone number is 
(571)272-3414. The examiner can normally be reached on Monday - Friday 8-5:30. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Patricia Bianco can be reached on (571)272-4940. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/Brandon Jackson/ 
Examiner, Art Unit 3772 

BLJ 

/Patricia Bianco/ 

Supervisory Patent Examiner, Art Unit 3772 
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